NTSB Order No.
EM 40

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 1st day of Novenber 1974.
CHESTER R. BENDER, Commandant, United States Coast Guard,
VS.
JOHN THOVAS
Docket ME- 37

ORDER DENYI NG PETI TI ON FOR RECONSI DERATI ON

The Commandant has filed a petition for reconsideration of
NTSB Order No. EM 34, adopted on May 29, 1974. The Board found
therein that appellant had been denied due process by the Coast
Guard's continuing custody of his marine engine's license since the
date preceding his hearing before the adm nistrative |aw judge.
The Board therefore reversed the Comrandant's decision in Appeal
No. 1970 and directed that the order of the |law judge, affirned
therein, revoking appellant's Ilicense and nerchant mariner's
docunent for inconpetence, be vacated and set aside. Appellant has
submtted a reply opposing the petition.

The initial argunent in the petition is that affirmance of the
Commandant's decision is required on reconsideration because the
Board "acknow edges" the sufficiency of the evidence concerning

appel lant's nental inconpetence. This is supported by the
follow ng rational: (1) Due process would be satisfied by the
Coast GQuard's restoration of appellant's |l|icense, and the

proceedi ng may then be reinstated; (2) the sane evidence woul d be
adduced at the rehearing and "the results would be the sane"; and
(3) such a rehearing would thus be "a nugatory act and cel ebrate
the victory of formalismover substantial due process.” W concur
only in the first of these propositions.

Qur prior decision did not order the restoration of
appel lant's license, since it is being withheld under a regulatory
procedure which is separate and i ndependent of the hearing process.
Rat her, we held that appellant could not by this regul atory neans
be deprived of his |license pending the outconme of the hearing
w thout his consent. If the license is now relinquished to



appellant, the inpedinent to holding a rehearing of the
i nconpetency charge is renoved. However, fairness to the appell ant
al so dictates that the nmental inconpetency charge be heard de novo.

We determned that the prior record would support a finding
"that appellant was inconpetent to performthe required duties of
a third assistant engi neer due to nental incapacity...." However,
this pertained to his period of service aboard the SS DE SOTO from
May 14 to August, 1969. Moreover, it was based |argely on nedi cal
evidence attributing the incapacitation to "intermttent paranoid
delusions.” The prognosis given indicated that the affliction was
not necessarily permanent, and the |aw judge concl uded: " Had
[ appel l ant] been willing to be hospitalized or even to continue an
out-patient reginen, psychiatry and neditation offered sone hope of
i nprovenent in his ideation and possibly even control."” W see no
reason on review of this record for joining in the Commandant's
assunption that a nental disorder in 1969 should preclude
appel lant's resunption of marine engineering duties indefinitely.
Nor do we agree that revocation by a second |aw judge, after
holding a full evidentiary hearing with the renewed opportunity for
appellant to be heard in his own defense, is necessarily
foreordai ned by the evidence presented heretofore.

We disagree in particular with the notion expressed in the
third proposition that procedural due process may be di sregarded so
| ong as the evidence supports a finding of inconpetence. The Coast
Guard instituted this proceeding pursuant to 46 U.S.C. 239(g). The
statute authorized the sanction to be inposed only after "...the
person whose conduct 1is wunder investigation shall be given
reasonable notice of the tine, place, and subject of such
i nvestigation and an opportunity to be heard in his own defense."”
It conferred no authority to suspend, in effect, appellant's
|icense during the course of his hearing.

The second argunent of the petition is that the Commandant had
no opportunity "to brief the irrel evance” of the judicial precedent
cited in our prior decision. This was In re Dimtratos,! which is
specifically applicable to Coast Guard proceedi ngs under 46 U S.C.
herein is inescapable, for it states:

"Respondents are entitled to due process before their |icenses
are cancel | ed. That is provided in section 239(g) of 46
UusS CA Under this section, even where the charge is that
t he seaman's conduct endangers life or public safety he nust
be afforded a hearing and an opportunity to be heard in his
own defense before he may be deprived of his license. No

191 F. Supp. 426 (N.D. Calif., 1949).
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admnistrative regulation my change these statutory
guar ant ees. "2

Moreover, this judicial interpretation sinply confirns our own
view of the plain neaning of the statute. The Coast Cuard failed
to file a brief on appeal and now seeks a "rescission"” of the
Board's prior order before submtting an analysis of the clained
irrel evance. W do not find the bald assertion persuasive and we
are not disposed to extend this appeal proceeding for the sake of
further el aboration.

We also reject the final argunment in the petition challenging
as inappropriate our finding that the nedical evidence of record
falls short of supporting the sanction. To repeat what we have
stated recently in disposing of the Conmandant's petition in
another case: "It is our adjudicative role to nmake the ultinate
determnations as to whether the law judge's findings...are
adequately based on the record and warrant the sanction inposed by
hi m " Commandant v. Neilson, 3 in our opinion, therefore, the
petition is devoid of grounds justifying reconsideration of Oder
No. EM 34.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The petition for reconsideration filed by the Commandant
be and it hereby is denied.

McDAMS, THAYER, BURCESS, and HALEY, Menbers of the Board
concurred in the above order. REED, Chairman, did not participate.

( SEAL)

’ld at 429.

3Commandant v. Neilson, Order EM 36, adopted July 31, 1974.
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